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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

EVER BEDOYA, et al., )
)

Plaintiffs, )
)

v. ) No. 2:14-cv-02811-ES-JAD
)

AMERICAN EAGLE EXPRESS, INC., )
d/b/a AEXGROUP, )

)
Defendant. )

)
)

AMERICAN EAGLE EXPRESS, INC., )
)

Third-Party Plaintiff, )
)

v. )
)

KV SERVICE LLC, )
A&D DELIVERY EXPRESS LLC, and )
M&J EXPRESS LLC, )

)
Third-Party Defendants. )

)

ANSWER TO PLAINTIFFS’ CLASS ACTION COMPLAINT AND COUNTERCLAIM
FOR INDEMNITY AGAINST PLAINTIFFS BEDOYA, GONZALEZ, AND DECASTRO

Defendant, American Eagle Express, Inc., d/b/a AEX GROUP (“AEX”), by counsel and

pursuant to Fed. R. Civ. P. 8(b) and (c), answers Plaintiffs’ Class Action Complaint

(“Complaint”) as follows:

1. Responding to ¶ 1 of the Complaint, AEX denies all allegations, denies that it has

violated any laws, denies that class certification is appropriate, and denies that Plaintiffs are

entitled to any relief.

2. Responding to ¶ 2 of the Complaint, AEX does not challenge venue or the Court’s

jurisdiction.
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3. Responding to ¶ 3 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny Plaintiff’s place of residence, and therefore denies the same. AEX

denies all remaining allegations.

4. Responding to ¶ 4 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny Plaintiff’s place of residence, and therefore denies the same. AEX

denies all remaining allegations.

5. Responding to ¶ 5 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny Plaintiff’s place of residence, and therefore denies the same. AEX

denies all remaining allegations.

6. Responding to ¶ 6 of the Complaint, AEX admits that it is a corporation, that it is

headquartered in Aston, Pennsylvania, and that it operates a facility in Linden, New Jersey.

AEX denies all remaining allegations.

7. Responding to ¶ 7 of the Complaint, AEX denies that class certification is

appropriate, denies that Plaintiff’s class definition is appropriate, and denies all remaining

allegations.

8. Responding to ¶ 8 of the Complaint, AEX denies all allegations.

9. Responding to ¶ 9 of the Complaint, AEX admits that it operates in certain mid-

Atlantic states. AEX denies that it is a “package delivery company” and denies all remaining

allegations.

10. Responding to ¶ 10 of the Complaint, AEX admits it conducts business out of

Linden, New Jersey. AEX denies all remaining allegations.

11. Responding to ¶ 11 of the Complaint, AEX denies the allegations.

12. Responding to ¶ 12 of the Complaint, AEX denies all allegations.
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13. Responding to ¶ 13 of the Complaint, AEX denies all allegations.

14. Responding to ¶ 14 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny whether “Bedoya delivers mostly medicines and pharmaceutical

scripts to various stores such as CVS or Walgreen’s and sometimes to a hospital or other medical

facility,” and whether “Bedoya reports to a warehouse operated by AEX and located in Linden,

New Jersey,” and therefore denies the allegations. AEX also lacks knowledge or information

sufficient to admit or deny allegations regarding the amount of time Bedoya spends each week

operating his business entity, and therefore denies this allegation. AEX denies all remaining

allegations.

15. Responding to ¶ 15 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny the allegations and therefore denies the same.

16. Responding to ¶ 16 of the Complaint, AEX denies the allegations.

17. Responding to ¶ 17 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny whether Gonzales and DeCastro “have their own vehicles, which they

must pay for and maintain.” AEX denies all remaining allegations.

18. Responding to ¶ 18 of the Complaint, AEX denies the allegations.

19. Responding to ¶ 19 of the Complaint, AEX admits that it has never paid Gonzales

and DeCastro overtime premium compensation. AEX lacks knowledge or information sufficient

to admit or deny allegations regarding the amount of time Gonzales and DeCastro spend each

week operating their respective business entities, and therefore denies such allegations. AEX

denies all remaining allegations.

20. Responding to ¶ 20 of the Complaint, AEX lacks knowledge or information

sufficient to admit or deny allegations regarding the amount of time Gonzales and DeCastro
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spend each week operating their respective business entities, and therefore denies such

allegations. AEX denies all remaining allegations.

21. Responding to ¶ 21 of the Complaint, AEX denies the allegations.

22. Responding to ¶ 22 of the Complaint, AEX denies the allegations.

23. Responding to ¶ 23 of the Complaint, AEX denies the allegations.

24. Responding to ¶ 24 of the Complaint, AEX denies the allegations.

25. Responding to ¶ 25 of the Complaint, AEX denies the allegations.

COUNT I
NEW JERSEY WAGE PAYMENT LAW

26. AEX incorporates by reference its statements and denials set forth in ¶¶ 1-25 as if

fully restated herein.

27. Responding to ¶ 27 of the Complaint, AEX denies that Plaintiffs are its

employees and therefore denies all allegations.

28. Responding to ¶ 28 of the Complaint, AEX denies the allegations.

29. Responding to ¶ 29 of the Complaint, AEX denies that it employs or employed

Plaintiffs and therefore denies all allegations.

30. Responding to ¶ 30 of the Complaint, AEX denies the allegations.

31. Responding to ¶ 31 of the Complaint, AEX denies the allegations.

COUNT II
NEW JERSEY WAGE AND HOUR LAW

32. AEX incorporates by reference its statements and denials set forth in ¶¶ 1-31 as if

fully restated herein.

33. Responding to ¶ 33 of the Complaint, AEX denies the allegations.
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34. Responding to ¶ 34 of the Complaint, AEX denies that it employs or employed

Plaintiffs and therefore denies all allegations.

35. Responding to ¶ 35 of the Complaint, AEX admits that Plaintiffs have accurately

quoted the New Jersey Wage and Hour Law, but denies that such law applies in this lawsuit

because AEX has never employed Plaintiffs.

36. Responding to ¶ 36 of the Complaint, AEX admits it does not track the hours that

Bedoya and Gonzales devote to their respective business entities. AEX denies that any contract

presently exists between it and Bedoya or Gonzales, and therefore denies their characterization

of themselves as “independent contractors.” AEX denies all remaining allegations.

37. Responding to ¶ 37 of the Complaint, AEX admits it has never paid Plaintiffs

overtime premium compensation. AEX denies all remaining allegations.

COUNT III
UNJUST ENRICHMENT

38. AEX incorporates by reference its statements and denials set forth in ¶¶ 1-37 as if

fully restated herein.

39. Responding to ¶ 39 of the Complaint, AEX admits that the Transportation

Brokerage Agreements it enters with contractors expressly designate such contractors as

“independent contractors.” AEX denies all remaining allegations.

40. Responding to ¶ 40 of the Complaint, AEX denies the allegations.

41. Responding to ¶ 41 of the Complaint, AEX denies the allegations.

GENERAL DENIAL

42. Defendant denies each and every allegation contained in the Complaint unless

specifically admitted herein.
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DEFENSES, AFFIRMATIVE DEFENSES, AND STATEMENTS

1. Plaintiffs and/or class members, if they are employees, are not entitled to 1 ½

times their hourly rate for weekly hours worked in excess of forty because, as to them, the U.S.

Secretary of Transportation has authority to prescribe maximum hours of work for the safe

operation of vehicles pursuant to section 31502(b) of the federal Motor Carrier Act. See N.J.S.A.

34:11-56a4.

2. Some or all of the claims of Plaintiffs are barred because they are preempted,

including preemption by the hours of service regulations of the Federal Motor Carrier Safety

Administration of the U.S. Dept. of Transportation, 49 U.S.C. § 31502 and 49 C.F.R. Part 395,

preemption under the Federal Aviation Administration Authorization Act, 49 U.S.C. § 14501,

and preemption under the Supremacy Clause, U.S. Const. art. VI, cl. 2, and the Commerce

Clause, U.S. Const. art. I, § 8, cl. 3.

3. As independent contractors, subject to federal safety and leasing regulations, a

federally mandated written agreement, and customer requirements, Plaintiffs are not

“employees” within the meaning of any relevant statute and are not entitled to any of the relief

requested.

4. Some or all of the claims of Plaintiffs should be dismissed because Plaintiffs

failed to exhaust all administrative remedies available and required to secure the benefits and

protections to which they claim to have been entitled pursuant to New Jersey law.

5. Some or all of the claims of Plaintiffs should be dismissed because questions

regarding the benefits and protections to which Plaintiffs claim to have been entitled, including

Plaintiffs’ entitlement to those benefits, and the amount of any benefits, are within the exclusive

and primary jurisdiction of certain New Jersey state and/or federal administrative agencies.
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6. Some or all of the claims of Plaintiffs should be reduced by the doctrines of set

off and rescission and restitution.

7. Some or all of Plaintiffs’ claims are barred by the doctrine of res judicata based

upon their inclusion as class members in the class action lawsuit styled Sherman v. American

Eagle Express, Inc., E.D. Pa. No. 09-575.

8. Some or all of the claims of Plaintiffs are barred pursuant to N.J.S.A. 34:11-

56a25.2 because AEX acted in good faith and based upon a legal ruling or other writing authored

by the New Jersey Department of Labor and Industry.

9. Some or all of the claims of Plaintiffs are barred by the doctrine of accord and

satisfaction.

10. Some or all of the claims of Plaintiffs are barred because Plaintiffs have been

fully reimbursed through their fee structures for any expenses they allegedly incurred and paid.

11. Some or all of the claims of Plaintiffs are barred because Plaintiffs consented to

the alleged conduct of AEX.

12. Some or all of the claims of Plaintiffs are barred by the doctrine of payment.

13. Plaintiffs’ Complaint fails, in whole or in part, to state a claim upon which relief

can be granted.

14. Some or all of the claims of Plaintiffs are barred in whole or in part by the

doctrines of estoppel, judicial estoppel, waiver, and/or laches.

15. Some or all of the claims of Plaintiffs are barred in whole or in part by the

applicable statute of limitations.

16. Some or all of the claims of Plaintiffs are barred in whole or in part because they

have not been injured by any alleged action of AEX.
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17. The class and sub-class that Plaintiffs seek to certify do not satisfy the

requirements of Fed. R. Civ. P. 23(a) or Fed. R. Civ. P. 23(b).

18. Plaintiffs’ requests for relief that are equitable in nature must be dismissed

because Plaintiffs have adequate remedies at law.

19. Some or all of the claims of Plaintiffs are barred in whole or in part, by their

failure to mitigate their damages.

20. Plaintiffs do not have contracts with AEX and lack standing to sue.

21. Plaintiffs lack standing to pursue relief on behalf of a class of which they are not

members.

22. Plaintiffs’ claim under the New Jersey Wage Payment Law is based upon

deductions that are permissible under such law.

23. Plaintiffs’ unjust enrichment claim is preempted or precluded by the existence of

a written agreement and state and federal laws.

24. Plaintiffs’ claims are barred by the doctrine of unclean hands.

25. AEX hereby states that it intends to rely upon such other defenses as may become

available or may appear during discovery in this case or otherwise, and AEX hereby reserves the

right to amend this Answer to assert any and all such defenses.

WHEREFORE, AEX respectfully requests that Plaintiffs take nothing by the Complaint,

that judgment be entered in favor of AEX, for costs of this action, attorneys’ fees, and for all

other necessary and proper relief.

COUNTERCLAIM AGAINST PLAINTIFFS

Defendant AEX, pursuant to Fed. R. Civ. P. 13, alleges its counterclaim against Plaintiffs

as follows:
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PARTIES

1. AEX is a corporation with its principal place of business in Aston, Pennsylvania.

2. Based upon information and belief predicated upon the allegations contained in

their Class Action Complaint, Plaintiffs are residents of New Jersey.

JURISDICTION AND VENUE

3. This Court has jurisdiction over this counterclaim because it is between citizens of

different states, seeks damages in excess of $75,000, and is so related to the claims asserted in

the Complaint that it forms a part of the same case and controversy under Article III of the

United States Constitution.

4. Venue in this Court is proper pursuant to 28 U.S.C. § 1391(a).

FACTS

5. Plaintiffs filed this putative class action against AEX seeking monetary and

declaratory relief on behalf of themselves and others for alleged violations of the New Jersey

Wage Payment Law and the New Jersey Wage and Hour Law, and based upon a claim of unjust

enrichment.

6. At times relevant to this lawsuit, Plaintiffs provided services as individuals

pursuant to Transportation Brokerage Agreements entered between AEX and Plaintiffs. Such

Transportation Brokerage Agreements were eventually superseded by similar agreements entered

between AEX and business entities that Plaintiffs formed.

7. A true and accurate copy of the Transportation Brokerage Agreement entered

between AEX and Plaintiff Bedoya is attached hereto as Exhibit A.

8. A true and accurate copy of the Transportation Brokerage Agreement entered

between AEX and Plaintiff Gonzales is attached hereto as Exhibit B.
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9. A true and accurate copy of the Transportation Brokerage Agreement entered

between AEX and Plaintiff DeCastro is attached hereto as Exhibit C.

10. The Transportation Brokerage Agreements provide, in relevant part, that Plaintiffs

agree to,

defend, indemnify, and hold harmless BROKER from any direct, indirect and
consequential loss, damage, fine, expense, including reasonable attorneys’ fees,
action, claim for injury to persons, including death, and damage to property which
BROKER may incur arising out of or in connection with the operation of the
Equipment, CONTRACTOR’s obligations under this Agreement, or any breach
by CONTRACTOR or its drivers or workers of the terms of this Agreement. This
provision shall remain in full force and effect both during and after the
termination of this Agreement.

Transportation Brokerage Agreements, ¶ 10.

11. Under the Transportation Brokerage Agreements, the “BROKER” is AEX and the

respective “CONTRACTORS” are Plaintiffs.

12. The claims asserted by Plaintiffs in the Class Action Complaint, and the expenses

AEX has incurred and will incur to defend against them, fall within the terms of Paragraph 10 of

the Transportation Brokerage Agreements.

13. AEX is entitled to enforce the terms of the Brokerage Agreement and recover

from Plaintiffs its costs and expenses, including reasonable attorneys’ fees, incurred by AEX in

defending against the Class Action Complaint.

WHEREFORE, AEX respectfully requests its costs and expenses, including reasonable

attorneys’ fees, incurred in defending against the Class Action Complaint, plus pre-judgment and

post-judgment interest, and all other necessary and proper relief.

DEMAND FOR JURY TRIAL

AEX demands a jury trial on all issues so triable.
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Respectfully submitted,

/s Michael T. McDonnell, III
Michael T. McDonnell, III
KUTAK ROCK LLP
Suite 28B
Two Liberty Place
50 South Sixteenth Street
Philadelphia, PA 19102-2519
Phone: (215) 299-4384
Fax: (215) 981-0719
michael.mcdonnell@kutakrock.com

Alan L. Rupe
Jason D. Stitt
KUTAK ROCK LLP
1605 N. Waterfront Parkway, Suite 150
Wichita, KS 67206
Phone: (316) 609-7900
Fax: (316) 630-8021
alan.rupe@kutakrock.com
jason.stitt@kutakrock.com

Motions for admission pro hac vice will be filed for
Mr. Rupe and Mr. Stitt.
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CERTIFICATE OF SERVICE

I hereby certify that on the 17th day of June, 2014, I filed the above and foregoing

utilizing the Court’s ECF system, which will automatically send an electronic notification to the

following attorneys, and served a copy of the above and foregoing via certified mail upon the

business entities set forth in the right-hand column at the addresses listed:

Peter Winebrake M&J Express LLC
R. Andrew Santillo 33 Montclair Ave.
Mark J. Gottesfeld Clifton, New Jersey 07011
WINEBRAKE & SANTILLO, LLC
715 Twining Road, Suite 211 KV Service LLC
Dresher, PA 19025 308 Trenton Ave., FL 1

Paterson, New Jersey 07503
Harold L. Lichten
Matthew W. Thomson A&D Delivery Express LLC
Lichten & Liss-Riordan, P.C. 165 Macarthur Ave.
100 Cambridge Street, 20th Floor Garfield, New Jersey 07026
Boston, MA 02114

/s Michael T. McDonnell, III
Michael T. McDonnell, III
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